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provisions in a city charter could not be construed to include so sweeping a 
power. 

Removal of Causes — Residence of Parties — Some of Plaintiffs Non-Resi- 
dents of District. — An action was brought in a state court of Texas by sev- 
eral beneficiaries joined as plaintiffs, some of them being resident citizens of 
Texas and others of Kentucky. The defendant, a Delaware corporation, 
having removed the cause to the federal district court, the plaintiffs moved to 
remand on the ground that the suit could not have been originally brought in 
the federal court because some of the plaintiffs were not residents of the 
district. Held, that the district court had jurisdiction on removal, although 
the suit could not have been originally brought there. James v. Atnarillo City 
Light & Water Co. (1918, N. D. Tex.) 251 Fed. 337. 

The opinion contains a careful review of the authorities dealing with this 
confused subject. It repudiates the doctrine of Ex parte Wisner (1906) 203 
U. S. 449, 27 Sup. Ct. 150, and reaches the same conclusions that were advanced 
in (1918) 27 Yale Law Journal, 935. 

Sales — Warranties — Implied Warranty by Restaurateur of Whole- 
someness of Food — The plaintiff ordered baked beans at the defendant's 
restaurant. The dish of beans contained stones upon which the plaintiff "bit 
down hard," breaking her teeth. There was no evidence of negligence on the 
part of the defendant. Held, that the defendant was liable for breach of its 
implied warranty of fitness of the food for consumption. Crosby, J., dis- 
senting. Friend v. Childs Dining Hall Co. (1918, Mass.) 120 N. E. 407. 

This is the first decision by a court of last resort which holds that the con- 
tract between the innkeeper and the guest who orders food to be eaten on the 
premises, is one of sale and hence carries an implied warranty of wholesome- 
ness. See also, Barrington v. Hotel Astor (1918, App. Div.) 171 N. Y. Supp. 
840. The subject is discussed in a Comment in (1918) 27 Yale Law Journal, 
1068. It is interesting to note that, on facts very similar to those of the prin- 
cipal case, the Massachusetts court on the same day denied recovery to a 
plaintiff who sued in tort instead of on the implied warranty. Ash v. Childs 
Dining Hall Co. (1918, Mass.) 120 N. E. 407. 

Torts — Labor Unions — Liability of Union Members for Injuring Plain- 
tiff's Business by False Statements.— For the purpose of injuring the plain- 
tiffs' business as building contractors, the members of a bricklayers union, 
pursuant to a vote of the union, circulated among mason contractors false 
statements that the plaintiffs were employing non-union masons. The mem- 
bers of the union also refused to work for the plaintiffs. As a result, the 
plaintiffs' business was destroyed. Held, that the plaintiffs were entitled to 
recover damages from members of the union. Martineau v. Foley (1918, 
Mass.) 120 N. E. 445. 

The decision is placed on the ground that the sending out of the false 
statements for the purpose of destroying the plaintiffs' business constitutes 
"an unlawful conspiracy." A prior case had held that equity would enjoin the 
continued circulation of similar false statements even though no actual 
damage was shown. M. Steinert & Sons Co. v. Tagen (1911) 207 Mass. 394, 
93 N. E. 584. Presumably an action would have lain in Massachusetts if the 
false statement had been made by one person acting alone, as it has been 
held in that jurisdiction that false statements made with the intent to cause 
and causing damage are, unless made on a privileged occasion, actionable even 
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though not technically libelous or slanderous. Morasse v. Brochu (1890) 157 
Mass. 567, 25 N. E. 74; Davis v. New Eng. Ry. Pub. Co. (1909) 203 Mass. 
470, 89 N. E. 565; see also Ratcliffe v. Evans [1892] 2 Q. B. 524. 



Wills — Construction— Legacy to be Paid "If and When" is Contin- 
gent.— The testator bequeathed £250 to each of three grandchildren to be paid 
to them "if and when they shall respectively attain twenty-one." Suit was 
brought to determine whether these legacies were contingent. Held, that the 
legacies were contingent upon the legatees attaining twenty-one. Re Kirkley 
(1918, Ch.) 119 L. T. Rep. 304. 

It seems to be undisputed that a legacy to A to be paid when A attains a cer- 
tain age, is a vested gift despite the direction postponing payment, so that if 
the legatee dies under such age his personal representative will be entitled. 
Re Bartholomew (1849) 1 Mac. & G. 359; Smith's Estate (1910) 226 Pa. St. 
304, 75 Atl. 425. No English case determining the effect of an "if and when 
clause" seems to have arisen previously. The decision appears clearly sound. 

Workmen's Compensation Act— "Accidental Injuries"— Arsenical Poi- 
soning of Fireman in Zinc Smelter.— An employee who had worked at a 
zinc smelting furnace for thirty-eight years died of arsenical poisoning. Med- 
ical witnesses testified that probably his system became surcharged with arsenic 
which finally became acute arsenical poisoning. No case of arsenical poisoning 
had appeared in the employer's plant in fifty years. Held, that the employee 
died from an "accidental injury," not from an occupational disease, and that 
his administrator was entitled to compensation. Matthiessen v. Hegeler Zinc 
Co. (1918, 111.) 120 N. E. 249. 

Occupational diseases not resulting from a definite injury are usually held 
not to be "accidents" within the meaning of compensation acts. See (1917) 
27 Yale Law Journal, 144. The principal case does not purport to depart 
from this rule, but it is difficult on the evidence to understand the finding that 
the employee's "death was due to acute arsenical poisoning not of a chronic 
nature, or a culmination of a gradual development of a long course of poi- 
soning." v 



Workmen's Compensation Act— Compensation Awarded— Price of Artifi- 
cial Leg as "Surgical Aid."— The claimant received injuries which necessi- 
tated the amputation of his leg. Under the Connecticut Workmen's Compen- 
sation Act, which requires the employer to furnish the injured employee a 
physician and "such medical and surgical aid as such physician shall deem 
reasonable or necessary," an award of compensation was made and the price 
of an artificial leg included therein. Held, that the award was correct. Pren- 
tice, C.J., dissenting. Olmstead v. Lamphier (1918, Com.) 104 Atl. 488. 

The allowance of compensation for splints and crutches is common. The 
principal case goes a step farther in construing "surgical aid" as including 
also the furnishing of artificial limbs. Under the New York Compensation 
Law, the language of which is different, the cost of an artificial arm cannot 
be included in the award of compensation. The principal case settles a point 
upon which the rulings of the Compensation Commissioners had been con- 
flicting ■ Pedroni v . Blakeslee & Sons (1916) 1 Conn. Comp. Dec 670 (dis- 
allowed) ; Saddlemire v. American Bridge Co. (1918) 2 ibid. 665 (allowed). 
JSio other authorities have been found. 



